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I. INTRODUCTION 

 The Massachusetts Climate Action Network, Inc. (“MCAN”) submits this Initial 

Brief pursuant to the Department of Public Utilities’ (“Department”) schedule as set forth 

in the Hearing Officer’s Memorandum dated July 20, 2021.1  

 On March 3, 2021, the Massachusetts Municipal Wholesale Electric Company 

(“MMWEC” or the “Company”) filed a petition (the “Petition”) with the Department 

seeking approval to issue revenue bonds, notes, or other evidences of indebtedness in an 

amount not to exceed $170,000,000 pursuant to St. 1975, c. 775, §§ 5(p), 9, 11, and 17 

(“Financing Request”).  These bonds would be issued to finance a 60 MW dual fuel gas-

fired peaking electric generating unit (“Project”) pursuant to Power Sale Agreements 

executed by each of fourteen MMWEC municipal light plant Project Participants 

(“Project Participants”).  The Department docketed this matter as D.P.U. 21-29. 

 As set forth below, MCAN’s review in this case was restricted by the Hearing 

                                                        
1  On April 23, 2021, the Hearing Officer established the schedule for briefing with the 

submittal of the initial brief due May 13, 2021.  As MMWEC requested, the schedule 
was amended following a two-month “pause” with submittal of the initial brief due 
on July 29, 2021.  
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Officer’s decision to unfairly deny MCAN any meaningful right to intervene and 

participate as a party2 and its failure to fully evaluate the Project at the evidentiary 

hearing held on April 26, 2021.3  Nevertheless, it is evident from even a cursory 

evaluation of the available record that MMWEC failed, as part of its assessment of the 

Project, to (i) fully consider the Global Warming Solutions Act , St. 2008, c. 298, 

(“GWSA”) and the recently enacted Act Creating a Next-Generation Roadmap for 

Massachusetts Climate Policy, Chapter 8 of the Acts of 2021 (“Roadmap”) and account 

for the net zero emissions goal of the Commonwealth, (ii) adequately assess available 

alternatives to the Project, including options that would be available to meet capacity 

(assuming such a need was demonstrated); (iii) compare the costs of this Project to other 

possible alternative resource options; (iv) analyze the risk that the Project would be a 

stranded cost and contribute to climate change; and (v) evaluate the environmental justice 

implications.  Accordingly, as set forth fully below, MMWEC did not meet its burden of 

proof to demonstrate that the Project is in the public interest as required by the applicable 

                                                        
2  On April 23, 2021, MCAN appealed the Hearing Officer’s denial of MCAN’s 

Petition to Intervene to the Department.  The Department’s determination is pending.  
MCAN reiterates its request to intervene as a full participant in this docket. 

3  Following MMWEC’s update on July 15, 2021, in its letter dated July 19, 2021, 
MCAN reiterated its request to intervene and requested that the Department reopen 
the hearings to allow for a more detailed review of the Project and alternatives as well 
as a review of the environmental justice implications of the Project in Peabody.  On 
July 20, 2021, the Hearing Officer denied MCAN’s request indicating that MCAN’s 
requested review of MMWEC’s assumptions regarding, among other things, project 
economics, alternatives, and environmental justice “are outside the scope of this 
proceeding.”  Hearing Officer Memorandum at 2, fn. 1.  As set forth herein, these 
topics are relevant to this financing, and the Hearing Officer erred in her decision to 
limit the scope and not reopen the hearings. 
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statutory framework.4   

II. STANDARD OF REVIEW 

In order for the Department to approve the issuance of bonds by MMWEC, the 

Department must determine that the proposed borrowing is reasonably necessary to 

accomplish some legitimate purpose in meeting MMWEC’s service obligations, pursuant 

to St. 1975, c. 775, §§ 11, 17.5  Fitchburg Gas & Electric Light Company v. Department 

of Public Utilities, 395 Mass. 836, 842 (1985) (“Fitchburg II”), citing Fitchburg Gas and 

Electric Light Company v. Department of Public Utilities, 394 Mass. 671, 678 

(“Fitchburg I”).  The courts have found that, for the purposes of St. 1975, c. 775, §§ 11 

and 17, “reasonably necessary” means “reasonably necessary for the accomplishment of 

some purpose having to do with the obligations of the company to the public and its 

                                                        
4  MCAN’s evaluation is constrained by the limited information presented in this case 

and its inability to participate as a full party.  It does not waive any rights to address 
other issues or to further consider any of the issues briefed in the event this 
proceeding is appealed.  Indeed, with an opportunity to fully participate as a party, as 
noted in its Petition to Intervene and in its Appeal of the Hearing Officer’s Ruling, 
MCAN would have undertaken discovery, cross-examined witnesses, accessed the 
full unredacted record and sponsored a witness.  With full participation, MCAN 
would have provided additional information in the proceeding (and in this brief) 
regarding significant issues not otherwise fully available for review. As set forth in 
MMWEC’s update, the Project has been delayed until 2023, and so there is ample 
time for a full review and for specific consideration of non-fossil alternatives as 
requested herein. 

5  St. 1975, c. 775, §11, provides, in pertinent part: “[MMWEC] may issue refunding 
bonds for the purpose of paying of its bonds at maturity or upon acceleration or 
redemption, subject to the approval of the [D]epartment under this act.”   

St. 1975, c. 775, §17, provides, in pertinent part: “[MMWEC] shall issue only such 
amount of bonds as the [D]epartment may from time to time vote is reasonably 
necessary for the proposed purpose of such issue, and such approval shall be subject 
to such reasonable terms and conditions as the [D]epartment may determine to be in 
the public interest; provided, however, that where such bonds are payable at periods 
of not more than one year after the date of issue, approval of such issuance by the 
[D]epartment shall not be required.” 
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ability to carry out those obligations with the greatest possible efficiency.” Fitchburg II, 

citing Lowell Gas Light Company v. Department of Public Utilities, 319 Mass. 46, 52 

(1946) (“Lowell Gas”) (emphasis added).  The Fitchburg I and II and Lowell Gas cases 

also established that the burden of proving that an issuance is reasonably necessary rests 

with the petitioner and that the Department’s authority to review a proposed issuance “is 

not limited to a ‘perfunctory review.’” Fitchburg I at 678; Fitchburg II at 842-43 

(citations omitted).  

Thus, pursuant to St. 1975, c. 775, § 17, the Department is required to undertake a 

thorough, i.e., not perfunctory, examination of the financing application to determine 

whether the financing is in the “public interest.”  Fitchburg II at 842 (1985).  The 

Department must not only determine whether the amounts are reasonably necessary but 

must also decide whether the purposes themselves are reasonably necessary.  Id. at 844.  

As set forth in Fitchburg II, the scope of this review is well-established, and includes an 

evaluation of the economics of the project, including the underlying costs because 

“individual issuances could not be determined to be reasonably necessary” and “would be 

meaningless” without accurate and reliable underlying information.  Id. at 846.  

Moreover, the Court has also determined that the Department should evaluate the “risk 

involved”, including, for example, the “degree of risk associated with increased costs and 

the potential for future abandonment”, e.g., stranded costs.  Id.  In addition, under the 

applicable standard, the Department should fully examine MMWEC’s explicit claims that 

the Project is consistent with the Commonwealth’s decarbonization goals and is a 

necessary lowest cost capacity resource providing price stability for customers.  Exh. 

MMWEC-3, at 4-6.   
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Given the precedent, a detailed review of MMWEC’s Project is essential since 

there is no other opportunity for the Department to assess whether MMWEC’s activities 

are in the public interest.  MMWEC should not be allowed to avoid scrutiny because this 

is a “financing proceeding” or because it is “public entity”; to the contrary, this 

proceeding, as the only available mechanism to review of MMWEC’s activities, is a 

fundamental component of the Department’s responsibility to serve the public interest.  

As the Court stated in holding MMWEC subject to a detailed review pursuant to St. 

1975, c. 775, § 17: “MMWEC is different from the investor-owned utilities in at least two 

relevant respects. The rates paid by municipal light department customers as a result of 

participation in an MMWEC project are not subject to departmental review. Thus, the 

department does not have any opportunity, as it would with [a public utility] to consider 

ameliorating the impact of any rate shock. Secondly, MMWEC has no stockholders, 

other than its ratepayers, to decide whether the risk of continued participation in a project 

is warranted and, if so, to bear a portion of the risk.” Fitchburg II at 854-855.6  The Court 

noted that the Legislature did not intend to apply a less demanding standard to MMWEC 

as compared to an investor-owned utility.  Id. at 842-43.  

                                                        
6  Nor is the fact that the Department may have approved MMWEC’s requests in the 

prior cases dispositive. Exh. MMWEC-1, Att. 8.  The Court rejected a similar 
argument:  “MMWEC’s similar contention that, because it relied on prior 
[D]epartment approval in entering into contracts which created ownership 
obligations, issuance of the MMWEC bonds must be authorized as reasonably 
necessary. First of all, we do not consider the department’s reasonable exercise of its 
authority under G.L. c. 164, § 14, or St. 1975, c. 775, § 17, to be subject to 
amendment through contract by those it is intended to govern. In addition, if ever we 
were inclined to apply principles of estoppel to public utilities, we should certainly 
not do so in a case such as this where application of those principles would tend to 
negate requirements of law intended to protect the public interest.”  Fitchburg II at 
856-857.    
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Essentially, MMWEC’s unique position as a non-public utility public entity 

compels a comprehensive review here.  There is no other recourse for its customers.  The 

Court was clear that these types of reviews are meant to serve as “a screening mechanism 

‘to shield the public from the effects of management’s unchecked discretion in the 

limited realm of capital spending projects that are so large in relation to the company’s 

internal funds as not to be sustainable without external financing.’” Id. at 858. 

Indeed, MMWEC’s proposal ignores what can only be characterized as an 

extraordinary climate emergency in 2021 and the overwhelming consensus that the 

detrimental impacts of climate change on the health and well-being of all residents of the 

Commonwealth, including the very communities that MMWEC purports to serve, need to 

be addressed now.  MMWEC’s petition to finance and construct a fossil fuel based 

generating facility (even assuming a need which may not exist) signifies a total failure of 

leadership and represents an extraordinary threat to the local community.  The 

Department, as noted above, has the power to undertake a meaningful review of 

MMWEC’s Project and has exercised its significant supervisory powers in similar cases 

in the past.7  

                                                        
7  The Department has recognized its long-standing authority to undertake a detailed 

review of MMWEC’s financing requests and to examine specific project assumptions 
as part of its evaluation. See Petition of Canal Electric Company, Fitchburg Gas and 
Electric Light Company, Massachusetts Municipal Wholesale Electric Light 
Company and New England Power Company, D.P.U. 84-152, (1985) and the cases 
cited therein. In that case, the Department considered its role in reviewing 
MMWEC’s financing requests under Chapter 775 of the Acts of 1975 and determined 
(as did the Court in Fitchburg II), that its deference to MMWEC as a public entity 
was not absolute.  The Department evaluated the changed circumstances since the 
PSAs were signed, evaluated the underlying costs and risk of the generating project 
under review, and following a full consideration of the public interest concerns, 
rejected the financing as requested.  Id. at 74-78.  In this case, the recognized realities 
of climate change as set forth below are at least as significant as the factors 
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As is set forth below, MMWEC has failed to meet its burden to demonstrate that 

the Project is in the public interest as required by St. 1975, c. 775, § 17 and by the Court.  

The Company has failed to prove that the Project (1) is consistent with the GWSA and 

Roadmap Legislation; (2) compares favorably to the range of alternative options 

reasonably available to the Company and its customers, including net zero options; (3) is 

cost effective; (4) does not pose an inordinate risk to customers, and (5) serves the 

environmental justice community.  Accordingly, the Department should deny the 

Company’s request for financing.   

III. ARGUMENT  

 A. Introduction   

The Project, initially planned in 2015, is to be located in Peabody, Massachusetts 

at the location of the Peabody Municipal Light Plant (“PMLP”) Water River Station. 

Exh. MMWEC-1, Att. 2.8  MMWEC will use the parcel pursuant to a License and Use 

Agreement. Id.   

                                                                                                                                                                     

considered in D.P.U 85-152, and the Department should, consistent with its 
precedent, undertake a detailed assessment of MMWEC’s proposal to fully consider 
zero-emission alternatives to the Project and environmental justice impacts.  
Significantly as well, as noted in D.P.U 85-152, the Department allowed full 
participation as intervenors by informed stakeholders and its decision adopted many 
of the intervenors’ arguments and recognized the value of full stakeholder 
participation.  The Department’s failure here to conduct a wide-ranging review and 
allow meaningful intervention is inconsistent with its precedents and with its 
obligation to serve the public interest.  

8  The legal and regulatory landscape has evolved significantly since this Project’s 
inception in 2015.  In 2015, there were still unresolved questions with respect to 
DEP’s authority (and responsibility) to set emission limits as required by the Global 
Warming Solutions Act (addressed in Kain v. Department of Environmental 
Protection, 474 Mass. 278 (2016) (“Kain”), which held that DEP was required to 
promulgate regulations) and whether the Act would “sunset” in 2020 as the New 
England Power Generators Association (“NEPGA”) asserted (addressed in NEPGA v. 
Department of Public Utilities, 480 Mass. 398 (2018) where the Court noted the Act 
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As originally proposed, the Project would consist of a single-cycle combustion 

turbine generator primarily fired with natural gas, with ultra-low sulfur distillate 

(“ULSD”) as the backup fuel.  Id.  The entire configuration would include the gas 

turbine, an SCR (or selective catalytic reduction) system with an ammonia (or Urea 

injection skid; an oxidation catalyst system; a 90-foot-tall exhaust stack; and other 

supporting ancillary equipment including USLD storage and an electric-powered natural 

gas compressor. Id.9  In its supplemental submittal filing on July 23, 2021, MMWEC 

stated that it would not install a 200,000 gallon oil storage tank and use urea, and not 

ammonia, as a scrubbing agent.  Supplemental IR DPU 2-1 (July 23, 2021).  The facility 

is proposed to operate no more than 1,250 hours per year, with ULSD firing limited to 

250 hours per year.10  Exh. MMWEC-1, Att. 2. 

The cost of the Project will be passed onto the customers in the participating 

municipal light plants cities and towns.  Project Participants have executed Power Sales 

Agreements (“PSAs”) whereby each participant is obligated to purchase and pay for the 

                                                                                                                                                                     

did not sunset).  Both Kain and NEPGA are discussed in detail below.  In addition, 
since 2015, the Commonwealth and the federal government have recognized the need 
to restrict the fossil based emissions in the electric sector in response to what is now 
recognized as a climate emergency.  Had MCAN been allowed to fully participate in 
this case, it would have presented information (directly and in cross-examination of 
the Company’s witnesses) about the change in circumstances and the need to restrict 
the continued development of fossil facilities given the climate crisis, an aim 
reinforced in the new Roadmap Legislation.  

9  Natural gas will be provided to the Unit using a natural gas connection available on 
the Waters River Station site.  The Unit will interconnect with the regional high 
voltage transmission system by connecting into the existing PMLP-owned and 
operated substation. Exh. MMWEC-1, Att. 2.  

10  MMWEC has not explained whether it would still planned to use oil back up and 
whether that may be available from other storage tanks on the site.  Similarly, 
MMWEC has not explained whether and to what extent its planned changes would 
require a revisions of its air permit.  See Supplemental IR DPU 2-6. 
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cost of Project.11  Exh. MMWEC-1, at 28-29.  Specifically, the take or pay obligations in 

the PSAs obligates each member participant to bear the costs of the Project “whether or 

not the capacity resource is ‘undertaken, completed, operable or operating and 

notwithstanding the suspension, interruption, interference, reduction or curtailment of the 

output of the [facility]’”.  Id. at 29.  Under the PSAs, Project Participant customers are 

responsible for the costs associated with this project and rates must be “set … at levels 

sufficient to enable Project Participants to meet their unconditional payment obligations 

under the Project PSAs.”  Id.12 

MMWEC’s witnesses promote the Project as a capacity resource in ISO-NE’s 

forward capacity market (“FCM”), necessary to provide electric power during periods of 

peak demand.  Exh. MMWEC-1, Att. 2; see also Exh. MMWEC-3, at 4-6.  MMWEC 

claims that its investment in a gas burning peaking facility with oil back-up will 

“accommodate the growth of renewable and non-carbon emitting sources in the region”.  

Exh. MMWEC-1, at 33.  It also asserts that the Project is consistent with its obligations 

under the GWSA and the recently passed Roadmap mandating a reduction in carbon 

emissions.  Exh. MMWEC-1, at 34; Exh. MMWEC-3, at 19-20.  Although it admits (as it 

must) that the Project is a carbon emitting resource, it claims that its proposal is justified 

                                                        
11   Notwithstanding MMWEC’s claim that the resource is essential, a significant number 

of MMWEC’s members have not joined in support of the Project.  Most recently, and 
during the pendency of this case, two of the 14 participants have notified MMWEC of 
their intent to withdraw from the Project as it is “no longer part” of their long-term 
plans.  See filings of Holyoke Gas and Electric Department, and Chicopee Municipal 
Lighting Plant as submitted in this docket.  

12   In short, municipal light plant customers are responsible for Project costs and bear the 
regulatory and financial risks associated with the Project if approved by the 
Department.  Customers are not protected from unnecessary costs or operational 
changes, e.g., stranded costs or emission restrictions that may result from future 
policies imposed by the Commonwealth to limit the use of fossil fuels. 
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because the Project has cost benefits to consumers, and it serves capacity, not energy 

needs.  Exhs. MMWEC-3, at 5, 9-13, 18-19; MMWEC-1, at 33-37.  Moreover, as further 

justification, MMWEC purports that the ISO-NE market structure, which routinely 

provides the resources for energy use in New England for MMWEC and other load 

serving entities, is inadequate. Exhs. MMWEC-3 at 10-14; MMWEC-1, at 24-25, 33-37.   

MMWEC’s claims that the Project is reasonably necessary for its purpose are 

without merit.  The Project is wholly inconsistent with the Commonwealth’s Legislation 

mandating net zero targets and designed to address climate change, and MMWEC has not 

provided credible evidence that this Project, as compared to alternatives, is least cost or 

presents an acceptable risk to customers.  MMWEC has not sustained its burden to 

demonstrate, as it claims, that the Project is consistent with each participant’s obligations 

to “provide its customers with electricity at the lowest possible cost and provide rate 

stability.” Exh. MMWEC-1, at 20.  Accordingly, for the reasons set forth below, the 

Department, pursuant to its authority as set forth in Fitchburg II, should determine that 

MMWEC has not met its burden to demonstrate that the Project is in the public interest.   

B. MMWEC Has Not Demonstrated that the Project Is in the Public 
Interest. 

This is not a business as usual financing.  MMWEC seeks approval of a gas-fired, 

greenhouse gas emitting, generation facility in the midst of a climate emergency and at 

the same time the Massachusetts Legislature has enacted ground breaking legislation 

restricting such facilities.  The landscape has completely changed since the Project was 

initially planned in 2015.   

Nevertheless, as justification for its proposal, MMWEC cites to generalized ISO-

NE market conditions, unsupported capacity deficiency claims, unquantified cost 
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benefits, and a nebulous and facially suspect theory that building a carbon emitting 

facility actually promotes renewable development.  It fails to evaluate resource options, 

ignores real risks to its customers and discounts the environmental impacts and 

environmental justice implications of the Project on the residents of Peabody.  MMWEC 

has simply not supported its claim that the Project is in the public interest.13   

1. The Climate Crisis Is Real and the Legislature Has Restricted 
Construction of Fossil Generation such as the Project  

Although the purported benefits of MMWEC’s Project are abstract, the nature of 

the climate crisis is very real.  The Legislature, since 2008, has promulgated legislation 

designed to protect the health and welfare of all citizens of the Commonwealth from the 

harmful impacts of climate change.  The GWSA was explicitly passed to “address the 

grave threats that climate change poses to the health, economy and natural resources of 

the Commonwealth.”  NEPGA at 399 (citations omitted).14  As the Court in NEPGA 

noted: “The act is designed to make Massachusetts a national, and even international, 

                                                        
13  As MCAN noted in its Petition to Intervene:  MMWEC argues that in order for the 

Commonwealth to meet its non-carbon emission goals, MMWEC must build and the 
Commonwealth must approve, a carbon-emitting facility.  MMWEC’s argument is 
disturbingly absurd given the Commonwealth’s legislative and regulatory 
commitments that now mandate municipal light plants to reduce carbon emissions in 
the near term and comply with a statewide zero emissions standard by 2050.  The 
Company’s presentation of the Project as least cost, reliable, and flexible, and 
therefore beneficial to the Company’s customers is inconsistent with the 
Commonwealth’s goals to reduce fossil emissions and should be rejected in this case.  
Exhs. MMWEC-1, at 33-36; MMWEC-3, 10-13. 

14  The GWSA “was developed against the backdrop of an emerging consensus shared 
by a majority of the scientific community that climate change is attributable to 
increased [greenhouse gas] emissions, as well as perceptions in the Commonwealth 
that national and international efforts to reduce those emissions are inadequate.”  
NEPGA at 400 (quoting Kain at 281.).  The GWSA “established a comprehensive 
framework to address the effects of climate change in the Commonwealth by 
reducing emissions to levels that scientific evidence had suggested were needed to 
avoid the most damaging impacts of climate change.”  Id. (quoting Kain at 281-82.) 
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leader in the efforts to reduce the greenhouse gas emissions that cause climate change.” 

Id.  It thus establishes significant, “ambitious,” legally binding, short- and long-term 

restrictions on those emissions.  G. L. c. 21N, §§ 3, 4. See Executive Order No. 569 

(Sept. 16, 2016). 

The GWSA is most applicable to the electric sector (and to MMWEC’s proposal) 

and requires a review of whether the Project is consistent with the GWSA’s fundamental 

purpose of “reducing greenhouse gas emissions, and combating climate change in 

Massachusetts.”  NEPGA at 405 (citations omitted).15  The Court recognized the 

significant role of the electric sector’s contributions to greenhouse gas emissions and the 

critical need to reduce emissions.  As the Court stated: “The electric sector’s transition 

away from fossil fuels is critical to reaching the sustainable future that the act envisions. 

Presently, the electric sector accounts for approximately twenty percent of Statewide 

greenhouse gas emissions.  Given that the electric sector is one of the largest in-state 

greenhouse gas emission sources, it would make little to no sense for the Legislature to 

have excluded it from the critical emission reduction requirements set out in [c. 21,] 

§ 3(d). There is also no express exclusion of the electric sector from § 3(d).”  Id. 

(citations omitted). 

Nor is the move toward electrification any justification to expand emissions from 

the electrical section.  The expansion of the electrical sector will require more vigilance 

to control fossil emissions.  In order to achieve its goal of reducing emissions by at least 

eighty percent by 2050, “`the Commonwealth must achieve a significant reduction in 

                                                        
15  “The [GWSA] is one of the primary mechanisms for achieving reductions in 

emissions, and is the sole piece of legislation authorizing the establishment of legally 
binding limits on those emissions in the Commonwealth.” Kain at 282 (citations 
omitted). 
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[greenhouse gas] emissions from transportation, the heating of buildings, and the electric 

sector. Because a significant percentage of vehicles and building systems must be 

electrified as a way to reduce [greenhouse gas] emissions,´ cutting emissions from the 

electric sector is a crucial initial step to achieving long-term progress in combating 

climate change.” Id. at 405-06. (citations omitted).  The Court was clear: “The act is 

designed to go well beyond business as usual in terms of reducing emissions: to upend, 

rather than to uphold, the status quo. The electric sector is no exception.”  Id. at 406. 

 The recently enacted Roadmap underscored the Legislature’s ongoing 

commitment to address the impacts of climate change and to further restrict the continued 

development of fossil fuel facilities like the Project.  The Roadmap regulated municipal 

light departments and directed municipal lighting plants (MMWEC’s members) to 

establish and comply with a new greenhouse gas emission standard with sets minimum 

percentage of non-carbon emitting energy “sold [] to all retail end-user customers” with 

“energy sales achieving net-zero greenhouse gas emissions by 2050.”  See Roadmap, 

Section 33.  Non-carbon is defined to include numerous generation technologies but does 

not include a new single-cycle gas-fired generation project.  Id.  Indeed, with respect to 

natural gas thermal generation, such as proposed in the instant case, the Legislature 

created a pilot program designed to demonstrate, among other things, the feasibly of 

replacing gas-fired thermal generation with “renewable thermal energy sources, 

systems, and technologies capable of substituting for fossil based natural gas.”  See 

Roadmap, Section 99 (emphasis added).  Moreover, the Legislature reiterated its 

concerns about the public health impacts of “climate change, air pollution” and expressed 
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the need for an expanded review and environmental justice assessment of facilities like 

the Project.  Roadmap, Sections 56 and 57.   

 In passing the GSWA and the Roadmap, the Legislature was well aware of ISO-

NE, the FCM, RGGI, MMWEC, municipal light departments and other material 

components of the electric power sector markets.  The Legislature imposed limitations on 

fossil generation and the electric sector understanding how energy markets function and 

appreciating that regulated utilities, generators, MMWEC, and ISO-NE operating in those 

markets would have to comply with additional restrictions in order to mitigate the 

impacts of climate change and associated health impact. The Legislature assumed that 

regulators, including the Office of Energy and Environmental Affairs, the Department of 

Environmental Protection, and the Department, would enforce the Legislature’s mandate 

and intent, undertake a meaningful review of proposed projects, and promulgate 

necessary regulations.  The Roadmap explicitly requires that the Department, as part of 

its specific responsibilities to, among other things, “prioritize [] reductions in greenhouse 

gas emissions to meet statewide greenhouse gas emission limits and sublimits pursuant to 

Chapter 21N.”  See Roadmap, Section 15.  The Legislature clearly understood and 

expected that the purported vagaries of the market would not serve as an excuse, as 

MMWEC seems to suggest, for promoting a fossil emitting resource.  

2. MMWEC’s Proposal Is Inconsistent with the GWSA and Roadmap 

As part of its assessment of whether MMWEC’s proposal is in the public interest, 

the Department must determine whether the development of a new fossil fuel plant is 

consistent with the GWSA and the Roadmap.  Notwithstanding MMWEC’s claim to the 

contrary, MMWEC’s filing does not address climate change or the requirements of the 
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GWSA and the Roadmap.  In a few pages of Mr. Hibbard’s testimony,16 MMWEC 

provides no specific information about how the Project will comply with the revised 

emission limits required by Roadmap, particularly with its clear promotion of “non-fossil 

thermal generation” and with its concerns regarding the “environmental justice 

population.”  MMWEC’s repetitive reliance on the purported deficiencies in the capacity 

market and the need for a “capacity resource” are insufficient to support any conclusion 

that this Project is consistent with the GWSA and the Roadmap.17  As noted, we can 

assume that the Legislature was aware of the operation of that capacity market in 

enacting the GWSA and the Roadmap.   

There is a compelling need for the Department to act in this case. As set forth in 

Section III.B.4 below, the emissions from the Project are significant and MMWEC’s 

                                                        
16 While Mr. Hibbard recognizes the importance of the Commonwealth’s pathway to net 

zero emissions, he incorrectly continues to insist that the Project, as a peaking 
resource that “will operate in limited hours of the year”, is consistent with that goal.   
Exh. MMWEC-3, at 19-22.  His argument that installing another carbon emitting 
generation unit that produces significant emissions will not add emissions because it 
will displace other even dirtier generation is not a rationale that regulators should 
accept in 2021 to address a “climate emergency”.  That rationale would support the 
construction of an entire fleet of new gas generation to displace less efficient existing 
gas generation with the net effect that significant fossil generation will continue.  The 
solution, as noted here and as set forth in the Roadmap, is to replace fossil generation 
with non-fossil generating options as quickly as possible. 

17  MMWEC’s criticism of the capacity market is unavailing.  The market provides a 
robust opportunity for the development of renewable resources to replace fossil fuel 
based generation, including energy storage projects. Since 2015, approximately 20 
MW of grid-scale battery-storage projects have come online in ISO NE, more than 
600 MW are planned, and that number will keep growing, under state mandates like 
Massachusetts’ statutory goal of 1,000 MWh of energy storage by the end of 2025. 

Energy Storage Initiative (https://www.mass.gov/energy-storage-initiative).  As of 
February 2021, nearly 3,000 MW of grid-scale stand-alone energy-storage projects 
were requesting interconnection.  Resource Mix (https://www.iso-ne.com/about/key-
stats/resource-mix/).  Even assuming a need for an additional peaker, the market 
provides a clear mechanism MMWEC to develop a non-fossil alternative. 
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proposal seemingly ignores that the Legislature just reset the emission goals in the 

Commonwealth to net zero greenhouse gas emissions in 2050.  Roadmap, Section 8.  In 

order to meet that goal, there is no time to waste and the first year (this year) is critical in 

order to achieve the long term goal.18  Indeed, if MMWEC’s rationale is accepted, 

virtually every generator/developer, citing the capacity market as justification, would be 

able to develop and construct a peaking fossil generating unit.  This scenario would 

create an absurd result: a long-term 2050 statewide emissions goal without any 

mechanism to reach it.  See Flemings v. Contributory Retirement Appeal Bd., 431 Mass. 

374, 375-376 (2000) (“If a sensible construction is available, we shall not construe a 

statute to make a nullity of pertinent provisions or to produce absurd results”). 

Simply stated, MMWEC has not met its burden of proof to show that its Project is 

consistent with the GWSA and the Roadmap.  Emphatically, given the recognized 

climate emergency, the Legislature does not condone the building of a new thermal fossil 

generating facility or authorize the approval of such by any regulated entity of the 

Commonwealth.   

                                                        
18  The Court recognized that in order to meet the long-term goal established for 2050, 

the first year (in that case 2020) “is the most important”. NEPGA at 411 (citations 
omitted).  Similarly, this year, 2021 is critical.  The Roadmap filled in some of the 
next steps of the GWSA in significant ways:  it reduced the overall goal in 2050 from 
80 percent below the 1990 levels to an emissions level that achieves net zero 
greenhouse gas emissions in 2050 (with a level no higher than 85% below the 1990 
levels) (See Roadmap, Section 8).  In addition, it establishes interim levels of at least 
50 percent below the 1990 level for 2030 and 75 percent below the 1990 level for 
2040.  Roadmap, Section 10 (revising G. L. c. 21N, inter alia, by adding Section 
4(h)). The level for 2020 is set at between 10 percent and 25 percent below 1990 
emissions.” Id. (revising G.L. c. 21N, inter alia, by adding Section 4(a).)). 
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3. MMWEC Has Failed to Evaluate the Project as Compared to Alternatives 
and Demonstrate that the Project Is Lowest Possible Cost 

Although it claims in its filing that the Project would provide the “lowest possible 

cost”19 to its customers, MWWEC only considered a single-cycle gas-fired facility in its 

assessment of the Project.  To the extent it considered alternatives, MMWEC limited its 

assessment to other geographic locations (six properties) in the region and ultimately 

determined that the proposed location was best.  Exh. MMWEC-1, Att. 2.  ENF 

Certificate dated October 7, 2016 at 3-4 (“ENF Certificate”).20  MMWEC failed to 

consider both market-based alternatives and the viability of energy storage peaking 

facilities in the near and long term.  Accordingly, MMWEC has not demonstrated the 

Project is lowest possible cost and failed to undertake the detailed analysis as set forth in 

Fitchburg II. 

a. MMWEC Failed to Evaluate Market-Based Alternatives 

MMWEC states that MLPs have the “obligation to secure through ownership, 

bilateral contracts and market purchases sufficient energy, capacity and ancillary services 

to meet electrical capacity and energy load obligations associated with the use of 

electricity in the MLP cities and towns and to do so at the lowest possible cost to 

consumers, with price stability.” Exh. MMWEC-3, at 7.  In satisfying its capacity 

obligation, MMWEC cites to its responsibility to obtain sufficient supply “through a 

diverse mix of power plant operations, bilateral contracts with power plant owners inside 

                                                        
19 See Exhs. MMWEC-1, at 15-16, 20; MMWEC-3, at 5, 8, 14. 

20 The ENF Certificate does not consider any of the elements now required by the 
Roadmap as part of a MEPA review including environmental justice implications.  
The fact that the Project would impact an environmental justice community as set 
forth in Section Section III.D. 5 imposes an additional obligation on MMWEC to 
meaningfully evaluate this Project.  
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and outside of New England and through energy market purchases in the ISO-NE 

wholesale market.” Id. at 8.  Although MMWEC concedes that bilateral contracts and/or 

market purchases of energy and capacity may be available as an alternative to ownership 

of the Project, it fails to present any specific options and/or comparison of the Project 

with these existing market based alternatives.  Id. at 7.  No other options were reviewed 

or presented as any alternative to the Project and thus there is no basis to assess whether 

the Project as compared to these other alternatives would represent lowest possible cost 

or would address MMWEC’s stated rationale for the Project (i.e,. needed to address 

“uncertainty” and “price volatility”).  Id. at 14. Accordingly, without any comparison and 

specific information regarding other options in the market, there is no basis to conclude 

that the Project has the lowest possible costs or is in the public interest.  On this basis 

alone, MMWEC has failed to support its conclusion that this Project is economically “in 

the public interest.”   

b. MMWEC Failed to Evaluate Energy Storage Peaking Capability 

Similarly, MMWEC’s testimony does not seriously address non-thermal peaking 

options.  Exh. MMWEC-3, at 22-23.  Although it concedes that non-thermal storage 

options “could obviate the need to maintain thermal capacity”, it deems, without support, 

such non-thermal options “a significant risk to the regional energy system.”  Exh. 

MMWEC-3, at 22, fn. 34.  MMWEC misstates the risk—the risk here is from climate 

change and the harmful impacts of climate change on public health.  MMWEC has an 

obligation to seriously evaluate these alternative energy storage technologies and its 

failure in this case is inconsistent with its obligations as a public entity.  
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MCAN could find no support in MMWEC’s testimony for the notion that the 

Commonwealth, as policy, prefers a fossil generation facility over a non-carbon 

alternative or that a non-thermal alternative is a threat to the existing energy system.21  

The cited references in Mr. Hibbard’s testimony22 relate to existing gas-fired generation 

and do not consider the deployment of new fossil options as proposed as a solution to 

address climate change.  Nevertheless, the Roadmap, as discussed, is clear on this point 

with its unambiguously stated mandates moving away from fossil thermal generation.  

MMWEC has not met its burden of proof to demonstrate that the Project is a 

better alternative (i.e., least cost or less risk) as compared to non-thermal battery storage 

alternatives.  It simply assumed, without any foundation or record support (and 

notwithstanding ISO-NE’s successful experiences to the contrary), that such resources 

were not viable alternatives.  Indeed, as is set forth below, the latest information shows 

that battery storage is a viable option effectively deployed in the ISO-NE region, as well 

as in other markets, and is a cost-effective alternative to thermal peaking facilities 

assuming such a need exists.  MMWEC had an obligation to undertake a review of 

battery storage as a resource option and, in the absence of any such review, failed to meet 

its burden, as required by the Court in Fitchburg II, to demonstrate that its financing 

request is in the public interest.   

                                                        
21 As set forth below, both ISO-NE and the Commonwealth have encouraged 

development and active participation of non-thermal resources in FCM markets.  
MMWEC’s characterization of these resources as a threat should be rejected by the 
Department and should not be accepted as any basis to approve MMWEC’s petition. 

22 Exh. MMWEC-3, fn. 34.   
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c. Energy Storage Is a Viable Alternative to the Project 

As set forth above, MMWEC has a responsibility to undertake a serious and 

comprehensive review of the Peaker Project as compared to other alternatives, including 

battery storage alternatives, a part of its Petition and its failure to do so warrants rejection 

of its request.   

The viability and cost effectiveness of energy storage has been recognized as a 

resource option to replace gas-fired peakers.  Recent analyses by Sandia National 

Laboratories supported the use of energy storage facilities to replace peaker plants and 

recognized that “The cost of utilizing a state-of-the-art ESS, with the additional benefit of 

zero emissions, is extremely competitive compared to running a fossil fuel peaker plant.  

Aside from the cost advantage, batteries have a much faster response time—they can 

virtually ramp up and down instantly by following signals from the grid operator.  Gas 

peakers can barely match the flexibility and responsiveness time of batteries.” Sandia 

National Laboratories, Issue Brief, Energy Storage to Replace Peaker Plants, Will 

McNamara (“McNamara”), November 2020, at 4 (https://www.sandia.gov/ess-

ssl/download/4887/). 

As an example of what MMWEC should have undertaken, MCAN recently 

collaborated with Strategen Consulting to undertake a comparative analysis of battery 

energy storage alternatives to the Project (“Strategen Report” or “Report”).  The 

Strategen Report, based upon publically available source material and utilizing ISO-NE 

market information, provided detailed support for the conclusion that energy storage is a 

cost effective and reliable alternative to the Project.  The information contained in the 

Report was readily available to MMWEC, and MMWEC should have presented (and 
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been required to present) such an analysis of other available (and lowest possible cost 

options) to the Department in this case.  The Report reviews energy storage in ISO-NE 

markets, provides an economic comparison of the Project vs. energy storage, evaluates 

comparative emissions (energy storage does not generate local emissions), evaluates 

overall system reliability and considers environmental justice implications.   

Had MMWEC undertaken such an analysis, it would have determined, as stated in 

the Report, that energy storage is a viable option in ISO-NE to provide energy and 

capacity, is cost effective (at lower cost), with no detrimental environment impacts or 

harmful environmental justice implications.  Had MCAN been allowed to intervene it 

would have sponsored the Strategen Report in order to provide a complete record for the 

Department’s consideration.23  The Strategen Report is attached hereto as an example of 

what MMWEC should have undertaken in this case.   

The Report highlights the acceptance of energy storage as a peaking resource in 

ISO-NE and undermines MMWEC’s unsupported assertion that energy storage as a 

capacity and energy resource is a risk.  The publically available ISO-NE data referenced 

in Strategen Report underscores that: 

(i) Energy storage is already a significant component of the ISO-NE’s 

resource mix. More than 630 MW of battery storage cleared the NE market including two 

new standalone projects: a 150 MW/300 MWh system near a cranberry bog south of 

Boston, Massachusetts and a 175 MW/350 MWh battery in Gorham, Maine.  Strategen 

Report at 4. 

                                                        
23 Of course, the Department can still rule in favor of MCAN’s Petition to Intervene on 

appeal, and reopen the hearings to allow for full consideration of the information 
presented herein.  In any case, on the record here, MMWEC has not sustained its 
burden of proof. 
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(ii) Based upon ISO-NE data, net battery storage costs are significantly 

lower than the cost of new combustion turbines.  The Report cites to widely available 

information with respect to the preparation of FCA 16, and Concentric Energy Advisors’ 

(“CEA”) independent analysis on behalf of ISO-NE of the Cost of New Entry (“CONE”), 

Net CONE and Offer Review Trigger Price (“ORTP”) values.24  Notably, the CEA ORTP 

costs indicated that the net costs of battery storage are significantly lower than the cost of 

a new combustion turbine.  This means that based upon market conditions in upcoming 

FCM auctions, storage is expected to have a significantly lower net cost than other 

capacity resources, including simple cycle gas units as is proposed here.  The ORTP 

values, updated to reflect further input by the Massachusetts Attorney General and 

NEPOOL25, are presented below as submitted to the Federal Energy Regulatory 

Commission in an ISO-NE Compliance Filing26: 

                                                        
24  Joint Filing of ISO New England Inc. and New England Power Pool Regarding Offer 

Review Trigger Prices, Attachment I-1b December 2020 CONE and ORTP Report 
(December 2020) (https://www.iso-ne.com/static-
assets/documents/2021/04/offer_review_trigger_prices_filing.pdf).  The CONE and 
Net CONE values are, respectively, estimates of the total and net costs of developing 
the most economically efficient type of new capacity resource in New England. The 
Offer Review Trigger Price (ORTP) values are estimates of the entry costs for all 
resource types that would reasonably be expected to participate in the FCM and are 
used to screen offers from new resources that may require further review per ISO 
New England’s (ISO-NE) buyer-side market power mitigation provisions. Strategen 
Report at 7. 

25
 Revenue for Energy Storage Participating in ISO-NE Energy and Reserves Markets, 

Alternative ORTP EAS Offset Estimates Massachusetts Attorney General’s Office | 
B.W.Griffiths | Updated 11-3-2020]; https://www.newengland-rto.com/static-
assets/documents/2020/11/a4_b_xii_ma_ago_memo_re_alternative_eas_energy_stora
ge.pdf).  Strategen Report at 7. 

26 Docket No. ER21-1637-000, Order Accepting In Part And Rejecting In Part Proposed 
Tariff Revisions And Directing Compliance, Issued June 7, 2021 (https://www.iso-
ne.com/static-assets/documents/2021/06/er21-1637-000_ortp_jumpball_order_6-7-
2021.pdf). Strategen Report at 8. 
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Table 1. Offer Review Trigger Prices for the Forward Capacity Auction27 

Generating Capacity Resources 

Technology Type Offer Review Trigger Price ($/kW-month) 

Simple Cycle Combustion Turbine $5.355 

Combined Cycle Gas Turbine $9.811 

On-Shore Wind $0.000 

Energy Storage Device – Lithium Ion Battery $2.601 

Photovoltaic Solar $1.381 

These market-based assessments evaluating the relative pricing of resources by ISO-NE, 

used to evaluate relative costs of generation resources, are clearly at odds with 

MMWEC’s stated conclusions here that the market does not support energy storage and 

that the Project is least cost. 

(iii)  Standalone batteries storage facilities are projected to result in 

significant cost savings compared to the Project.  Strategen’s economic comparison of the 

Project vs. battery energy storage, based upon ISO-NE data and information provided by 

MMWEC, confirms that battery storage provides the lowest possible cost to MMWEC’s 

customers.  The analysis utilizes MMWEC’s assumptions with respect to the Project and 

compares the Project to an energy storage facility.  As summarized in the chart below, a 

detailed review of capital, fuel, and operations and maintenance costs, as well as for the 

expected energy and ancillary services revenue, concludes that the net cost of batteries is 

projected to be significantly lower than the Project.  Strategen Report at 10. 

                                                        
27 Docket No. ER21-1637-001; ISO New England Inc., Compliance Filing to Conform 

Tariff to Commission Acceptance of Offer Review Trigger Prices for FCA 16, June 
22,2021 (https://www.iso-ne.com/static-
assets/documents/2021/06/ortp_compliance_filing.pdf). Strategen Report at 8. 
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Annualized cost comparison: Project 2015A vs Standalone Storage 

 (Figure 2) 

  

In its analysis, Strategen considered MMWEC’s operating and costs assumptions, 

National Renewable Laboratory (“NREL”) estimates of cost to install a standalone 

battery storage facility, a 2-hour facility vs. a 4-hour facility, and the specific operating 

cost and revenues associated with a standalone battery storage facility in the NE-ISO 

markets.  Strategen Report at 6-11.  The specific assumptions are set forth below.   

Project Assumptions  

With respect to the Project, the Strategen Report uses MMWEC’s data and 

assumes (i) an upper limit of 1,250 hours of full-load operation per twelve-month rolling 

period at maximum firing rate, of which a maximum of 250 hours per twelve-month 

rolling period will be on ULSD 28; (ii) costs of $76.6 million with an additional ten 

                                                        
28  MassDEP, Draft Air Quality Air Approval, August 2020 

(https://www.mass.gov/doc/proposed-non-major-comprehensive-plan-approval-
municipal-wholesale-electric-co-
peabody/download?_ga=2.46829860.2015550143.1606524447-
1582993833.1603467498) 
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percent ($7.7 million) as a contingency for COVID-19-related issues,29 indicating capital 

costs of $1,243/kW.30  Strategen Report at 8. 

 Battery Storage Assumptions 

With respect to energy storage costs, the Report cites to NREL estimates that the 

cost to install a standalone battery storage facility designed to provide peaking power in 

the 2021 timeframe could be as low as $744/kW for a 2-hour battery and $1,250/kW for a 

4-hour battery (in $2019) and uses NREL’s moderate capital cost projections for a 2-hour 

battery ($763/kW) and a 4-hour battery ($1,318/kW) (2019 dollars inflation-adjusted).  

Strategen Report at 9.  Cost projections are based on the National Renewable Energy 

Laboratory’s (NREL) Annual Technology Baseline (ATB) 2021.31  Historical data from 

peaker operations in the Northeast Massachusetts and Boston Zone (NEMA), where the 

capacity need has been identified, do not support the need for a duration beyond 4-hours.  

Strategen Report at 9.  Specifically, the 2019 and 2020 operations of Medway, 

Framingham, and M Street Jet, three peaking resources in NEMA, could be covered by a 

battery with the same power capacity as the Project and a duration of four hours.32 Id.  

                                                        
29

 Exh. MMWEC-1, Attachment 3. 

30  The capital cost estimate used in the analysis excludes the cost of upgrading the local 
substation ($400,000) that might be needed regardless of the selected generating 
technology. The cost also excludes the COVID contingency, and the capitalized costs. 

31 https://data.openei.org/files/4129/2021-ATB-Data_Master.xlsm.   

32 Based on historical data from the S&P Market Intelligence Platform for the hourly 
generation of the Medway 
(https://platform.marketintelligence.spglobal.com/web/client?auth=inherit#powerplan
t/powerplantprofile?id=4683), Framingham 

(https://platform.marketintelligence.spglobal.com/web/client?auth=inherit#powerplan
t/powerplantprofile?id=3195) , and M Street Jet 
(https://platform.marketintelligence.spglobal.com/web/client?auth=inherit#powerplan
t/powerplantprofile?id=4510) units in 2019 and 2020.   
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ISO NE does not require batteries to have a longer duration to participate in the ancillary 

services or capacity markets.33    

ISO-NE Market Assumptions 

The Report compares an assumed standalone battery with a power rating of 60 

MW and evaluates the value streams from the energy, reserve, and regulation markets as 

well as the operations costs, which will drive the net cost of the facility. 34  Using 2019 

historical energy and regulation data from ISO-NE for the project location35, and reserve 

price data as outlined in the CEA ORTP model, the Strategen Report estimates annual 

revenues for the gas plant and the battery storage assets. To estimate the storage revenue, 

Strategen developed an optimal dispatch model that maximizes the expected revenue 

across the ISO-NE markets, including the Forward Reserve Market (“FRM”).36  

Strategen Report at 9.  For the Project, the revenue is estimated based on the energy 

                                                        
33 The ORTP calculation in the Joint Filing of ISO New England Inc. and New England 

Power Pool Regarding Offer Review Trigger Prices, Attachment I-1b December 2020 
CONE and ORTP Report (December 2020) (https://www.iso-ne.com/static-
assets/documents/2021/04/offer_review_trigger_prices_filing.pdf) assumes 
participation of a two hour battery in energy, regulation, reserve, and capacity 
markets without restrictions. 

34 While capital costs are a useful metric to represent the cost of energy technologies, 
they are non-specific for the ISO-NE market nor the Boston region. The net costs, on 
the other hand, are closer to the actual bidding price of these energy assets because 
they are estimated using data on specific markets and regions.  Strategen Report at 9. 

35  CEA ORTP model: https://www.iso-ne.com/static-
assets/documents/2020/11/a4_a_i_cone_ortp_dispatch_models.zip 

36  See Figure 2 of the Strategen Report referenced above.  The model follows CEA’s 
assumption that the battery can provide up to 11% of its capacity for regulation. The 
model optimizes only for the Real Time market; further revenues could be available if 
the Day Ahead market was also included in the optimization.  Strategen Report at 10. 
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generation during the highest-priced hours of the year up to the projected capacity factor 

and reserve provision through the FRM for the rest of the year.  Id. 

Strategen’s cost comparisons demonstrate the clear cost advantage of energy 

storage vs. MMWEC’s peaker operating in the ISO-NE markets.  Battery storage has a 

lower annualized cost than the gas-fired peaker—$2.0 million annualized cost for a 2-

hour battery, and as shown in Figure 2, and $5.8 million annualized cost for a 4-hour 

battery as compared to $7.3 million annualized cost for the Project.  The cost comparison 

takes into account relevant revenue (energy and ancillary services) and expenses.  Id. at 

10. 

MCAN offers this analysis as an example of the comprehensive review that 

MMWEC should have undertaken as part of any analysis of alternatives in support of its 

request to finance the Project and as a demonstration of what MCAN would have 

presented had it been allowed to participate as an intervenor in the case.  At this stage, 

and given MCAN’s limited participant status, the Strategen Report is not offered for its 

truth of the matters asserted therein but rather as a specific example of MMWEC’s failure 

to present a meaningful review of non-fossil alternatives as required by Fitchburg II.  

Given the GWSA, the Roadmap and the climate emergency recognized by the 

Legislature (as noted by the Court), MMWEC should have evaluated and presented for 

the Department’s review a thorough analysis of its Project versus a battery energy storage 

system.   

In short, since MMWEC first evaluated the Project, there has been an 

unprecedented shift in technological advances, as well as regulatory and political 

mandates that require that MMWEC reexamine and update its analysis of the Project.  
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With its failure to undertake any comparative analysis as discussed above, MMWEC has 

failed to demonstrate how the Project is least cost or cost effective as compared to other 

alternatives.  MMWEC’s reliance on generic concerns with respect to the capacity market 

are not sufficient to support its choice of the Project as proposed.  MMWEC failure to 

undertake any specific comparison, particularly given the mandates as discussed in 

Section III.B.1 is fatal and its request should be rejected. 

4. MMWEC Failed to Assess the Risks Associated with the Project 

MMWEC ignored that the Project poses a number of significant risks, including 

the risk that the unit will become uneconomic, i.e. a stranded asset, and the risk posed by 

the Project’s significant contribution to climate change.  With respect to a stranded asset, 

in the same way that gas-fired generation has replaced coal generation and renewable 

alternatives are now competitive with gas-fired generation, this Project is unlikely to be 

economic as a power supply option as compared to battery storage or renewable 

alternatives as discussed above.37  A gas-fired peaker will not be able to compete with 

increased development and operation of renewables, including energy storage facilities at 

zero marginal cost electricity.  The cost associated with the Project are simply not 

                                                        
37  As Sandia National Laboratories stated:  “Just as natural gas replaced coal due to its 

economic viability, more recently we have seen a similar shifting of resource 
considerations due to the economic viability of solar and wind when compared to 
natural gas, which has become increasingly evident in the last three years or so.  The 
transition is part of a broader transformation as the [energy and utilities] sector moves 
away from its historic reliance on centralized fossil fuels and toward a mixture of 
renewables (e.g, wind and solar), distributed energy resources (e.g., microgrids, 
[energy storage systems]), and demand side efforts (e.g., energy efficiency and 
demand response programs), which used together can strategically reduce 
consumption.  []  There are many data sets that can be used to support the conclusion 
that it is now more economical to build new renewables generation sources than to 
run existing coal or to build new natural gas plans in specific regions of the US.”  
McNamara, at 3. 
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sustainable given market trends over the near term and given the analysis set forth in 

Section 2 above.  It is unreasonable and even outrageous to expect a polluting capacity 

resource, slated to be constructed in an environmental justice community and within a 

mile or less of 7 other environmental justice communities, to still be operating in the 

decades to come given the Commonwealth’s focus on net zero and clean energy 

investments.38  

With respect to climate change, MMWEC’s peaker will dramatically contribute to 

the emission of greenhouse gases including carbon dioxide, SO2, and NOX and thus 

exacerbate the climate emergency and risk of climate change.  Specifically, the Project is 

expected to emit .6 tons of SO2, 6.3 tons of NOX and 8.3 tons of CO2 per year.39   

Moreover, the Project will increase emissions of particulate matter alone in excess of 12 

tons per year and may exceed “the PM25 significant emissions rate threshold of 10 tons 

per year.”  See ENF Certificate, Attachment DEP Letter dated September 27, 2016, at 2.  

Accordingly to DEP, it is unclear whether this level of emissions would subject the 

Project to the federal Prevention of Significant Deterioration (PSD) regulations and 

permitting process.  Id.  In short, the impacts from particulate matter as well as other 

pollutants are significant.  

 

                                                        
38  The public hearing testimony echoed these concerns with respect to stranded costs.  

See Tr.-1 at 13-14, 33-34, 37. 

39  MassDEP, Draft Air Quality Approval, August 2020, at 6. 
(https://www.mass.gov/doc/proposed-non-major-comprehensive-plan-approval-
municipal-wholesale-electric-co-
peabody/download?_ga=2.46829860.2015550143.1606524447-
1582993833.1603467498) 
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In contrast, battery storage resource will have zero local emissions.  In short, the 

fossil emissions risk and harmful implications for climate change are well documented in 

Section III.B.1 above and are beyond dispute.  Accordingly, MMWEC has failed to 

demonstrate that the Project poses an acceptable risk to its customers. 

5. MMWEC Failed to Consider Environmental Justice Implications of the 
Project 

This Project, proposed to be located in an area already served by existing fossil-

emitting facilities, will disproportionately impact the surrounding community and result 

in permanent environmental impacts in Peabody.40  As set forth above, the impacts from 

particulate matter as well as other pollutants in the area are significant.  Moreover, the 

Project is within three miles of more than four elementary schools, half mile of one high 

school, two and one half miles from another high school, and two miles from a middle 

school, which raises serious environmental justice concerns.  Tr. 1 at 67-68.  The 

construction of another fossil fuel resource in the area will disproportionately impact the 

already disadvantaged residents of Peabody.   

The Roadmap specifically requires that Environmental Justice populations be 

given a voice and allowed meaningful participation in the decision making process 

relating to the approval of infrastructure and energy projects such as in the instant case.  

Roadmap, Sections 6, 56-57, 60, 62.  The Legislature recognized the potentially 

detrimental impact of continuing to locate energy facilities in designated environmental  

 

 

                                                        
40  Massachusetts 2020 Environmental Justice Populations (https://mass-

eoeea.maps.arcgis.com/apps/MapSeries/index.html?appid=535e4419dc0545be98054
5a0eeaf9b53) 
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justice communities such as those in Peabody.  Id. The Roadmap mandates that 

environmental and public health consequences of any proposed facility such as the 

Project be evaluated and requires heightened scrutiny by regulators as part of any 

review.41  Given its location in a community with an environmental justice population, as 

part of its obligation to demonstrate that the Project is in the public interest, MMWEC 

has a responsibility to assess the health and environmental impacts of the Project on the 

Peabody community.  Notwithstanding these requirements, MMWEC has failed to 

address the environmental health and environmental justice implications of the Project. 

IV. CONCLUSION 

The record demonstrates that MMWEC failed to consider the requirements of the 

GWSA and Roadmap, evaluate alternative options, confirm that the Project is lowest 

possible cost, assess project risks and weigh the environmental justice implications of the 

Project.  Accordingly, MMWEC has not established, as required by St. 1975, c. 775, §17, 

that the proposed Project is in the public interest and represents the best option, at least-

cost, given other possible alternatives and associated risks.  Therefore, the Department 

should deny the Company’s Petition. 

Wherefore, MCAN respectfully requests that the Department reject the 

Company’s Petition for approval of the financing of the Project. 

 

                                                        
41 The Roadmap amends the Massachusetts Environmental Policy Act to require 

additional information as part of the EIR process in order to evaluate potential 
damage to the air quality or to the environment in environmental justice communities 
and empowers the Secretary of Energy and Environmental Affairs to “direct” 
“consideration of “environmental justice principles in making any policy, 
determination or taking any other action related to project review…” Roadmap at 
Section 55-57, 62K.   
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